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The Legislative Audit Committee 
of the Montana State Legislature: 


Herein transmitted is our sunset performance review of the 
Montana Board of Water Well Contractors. The review was con- 
ducted in response to the 1977 Sunset Law, which terminates the 
board on July 1, 1983. 

The review focused upon an examination of board operations. 
It does not encompass an audit of the board's financial transactions 
or overall compliance with state laws. 

There are no formal recommendations in the report since the 
responsibility for such recommendations lies with the Audit Commit- 
tee. Nevertheless, we discussed the contents of the report with a 
number of individuals and organizations, including the director of 
the Department of Commerce, the members of the Board of Water 
Well Contractors, and the Montana Water Well Drillers Association. 

We wish to express our appreciation to the members of the 
board and to the director of the department and his staff for the 
assistance they provided during the review. We also wish to thank 
those water well contractors whom we contacted for the assistance 
they provided. 

Respectfully submitted, 
SOG BS 


James H. Gillett, CPA 
Acting Legislative Auditor 
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CHAPTER | 
BACKGROUND 
This is a sunset performance review of state regulation of 
water well contractors by the Board of Water Well Contractors - a 
state board within the Department of Commerce. 
REPORT OBJECTIVES 
The 1977 Legislature passed a law, commonly referred to as 
the "sunset law," which terminates numerous regulatory boards 
and agencies. The Legislative Audit Committee is required to 
conduct a performance review of each agency terminated by the 
sunset law. The performance review must objectively review the 
need for each regulatory board/agency and offer recommendations 
for reestablishment, modification, or termination. 
The sunset law also requires an examination of the following 
questions during the conduct of the committee's review: 
(a) Would the absence of regulation significantly harm or 
endanger the public health, safety, or welfare? 
(b) Is there a reasonable relationship between the exercise 
of the state's police power and the protection of the 
public's health, safety, or welfare? 


(c) Is there another less restrictive method of regulation 
available which could adequately protect the public? 


(d) Does the regulation have the effect of directly or in- 
directly increasing the costs of any goods or services 
involved and, if so, to what degree? 


(e) Is the increase in cost more harmful to the public than 
the harm which could result from the absence of regu- 
lation? 


(f) Are all facets of the regulatory process designed solely 
for the purpose of, and have as their primary effect, 
the protection of the public? 


Using the information contained in this report, and _ that 
gathered during a public hearing, the committee will address these 
six questions. During the hearing process, testimony and com- 
ments will be heard from the board/agency, the profession, and 
interested members of the public. 

In defining legislative intent, the sunset law states that by 
requiring periodic evaluation in the form of a performance review, 
the legislature will be in a better position to insure that agencies 
and programs exist only to be responsive to state residents' needs. 
The sunset law terminates the Board of Water Well Contractors on 
July 1, 1983. 

WATER WELL DRILLING INDUSTRY 

Water well drillers provide water wells to the public for 
industrial, irrigation, and personal use. Drillers provide this 
service by drilling into the earth's surface to a depth where 
underground water is in a sufficient supply to fulfill the needs of 
the prospective well owner. Drilling of water wells is usually 
accomplished by one of two established methods - cable tool or 
rotary drilling. In cable tool drilling, the cable and attached tools 
are lifted and dropped using their weight and momentum to drill 
the hole. In rotary drilling, a hole is drilled by continuous rota- 
tion of a drill pipe and bit. 

After a sufficient amount of water is determined to be flowing 
from the newly dug well, it is the responsibility of the driller to 
properly construct the well so well water cannot be contaminated 
from either the surface or from the material previously drilled 


through. In Montana, water well drillers are licensed as water 


well contractors. By law, the contractor must provide the well 
owner a well log which details the type of material drilled through, 
the exact location of the well, and the volume of water the well 
produces. 

As of July 1981, there were 253 water well contractors li- 
censed in Montana. Of these, approximately 220 were residents 
practicing in the state, while the remainder resided in other states. 
According to board members and department staff, only about 50 
licensed contractors are actively pursuing their occupation as 
full-time jobs. The remaining licensees drill on an _ occasional 
basis. A Department of Natural Resources and Conservation 
official indicated that there are approximately 2,000 water walls 


drilled per year in Montana. 
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CHAPTER II 
BOARD OF WATER WELL CONTRACTORS 
INTRODUCTION 

The State Water Well Contractors Examining Board, as origi- 
nally named, was established in 1961. The original law created a 
three-member board composed of the state engineer, the director 
of the division of environmental sanitation of the State Board of 
Health, and a gubernatorial appointee from the water well drilling 
industry. The law defined the practice of water well drilling and 
established qualifications for licensure. 

The law was amended in 1974 by changing the composition of 
the board and revising the requirement for licensing as a water 
well contractor. The amended law specified that the board be 
composed of five voting members, consisting of one_ technical 
advisor hydrogeologist appointed by the Montana Bureau of Mines 
and Geology; two licensed Montana water well contractors appointed 
by the Governor; one member appointed by the director of the 
Department of Natural Resources and Conservation; and one member 
appointed by the director of the Department of Health and Environ- 
mental Sciences. The law also required all board members to take 
an oath of office as mandated by the Montana Constitution and to 
file that oath with the Secretary of State. 

The requirements for licensure were expanded by requiring a 
mandatory one-year apprenticeship and providing for a bond 


submittal before licensure. 


The present powers and duties of the board include: 


tle Adopting rules and orders to effectuate the Montana 
Water Well Contractor's License Act (Chapter 232, 1974 
Montana Session Laws). 


2. Requesting the Department of Commerce to inspect water 
wells drilled or being drilled. 


Si Subject to 37-1-101 and 37-1-102 of Montana Codes 
Annotated (MCA), establishing a program for training 
water well contractors or prospective water well con- 
tractors and apprentices to more effectively carry out 
Chapter 232. 


4. Compiling rules for distribution to interested persons. 


2. Authorizing the Department of Commerce to issue licenses 
to qualified water well contractors in the state. 


6. Causing examination to be made of applicants for licenses. 

i Revoking or suspending licenses for good cause. 

8. Reinstating licenses previously revoked when justification 
is shown. 

9. Generally performing duties which will carry out the 


Montana Water Well Contractor's License Act. 


BOARD OPERATIONS 
Structure 
The present Board of Water Well Contractors is composed of 
five members. All members serve renewable three-year terms. 
Each appointed member of the board who is not a government 
employee receives $20 per day for the performance of board duties, 
plus mileage and travel expenses as provided by state law. Dur- 
ing fiscal year 1981, the board met four times. 
Staffing and Funding 
The board is administratively attached to the Department of 


Commerce. The department provides .43 full-time employees to 


perform the recordkeeping, reporting, and related administrative 
and clerical functions of the board. 

Board functions are supported by application and renewal fees 
collected by the department and deposited in an account in the 
earmarked revenue fund. All fees are set by statute. The current 


fees charged by the board are shown in Illustration 1. 


FEE SCHEDULE 
Application Fee $100 
License Renewal Fee S 25 
Duplicate License Fee Sl 


Source: Compiled by the Office of the Legislative Auditor 


Illustration 1 


The following illustration represents board revenue, expendi- 


tures, and fund balances for the past six fiscal years. 


BOARD FINANCIAL HISTORY 


Fiscal Year Revenue Expenditures Fund Balance 
1980-81 $ 8,634 $ 7,964 $20,448 
1979-80 9,057 10,787 19,778 
1978-79 10,740 1S), USS} 21,508 
1977-78 8,315 8,707 25,921 
1976-77 7,250 5,086 ZO a3 
1975-76 8,439 7,623 24,149 


Source: Compiled by the Office of the Legislative Auditor 


Illustration 2 


The increase in revenues in FY 1978-79 was due to a larger than 
normal increase in the number of licensees, and the increase in 
expenditures was due to the cost of proceedings involved in revok- 


ing a contractor's license. 


BOARD GOALS AND OBJECTIVES 

Prior to a sunset review by the Legislative Audit Committee, 
the board must delineate the goals and objectives of programs for 
which it is responsible. 

The board reported its goal was "to reduce and minimize the 
waste of groundwater resources within the state by reasonable 
regulation and licensing of water well contractors in the state and 
to protect the health and general welfare by providing a means for 
the development of the natural resource of underground water in 
an orderly, sanitary and reasonable manner." The reported board 
objectives are: 

--To process 50 applications annually, provide and grade exami- 
nations of 55 applicants yearly. Issue new licenses to 40 
applicants each year and renew 250 licenses per year and 
ensure that licensees are currently bonded in accordance with 
section 37-43-306, MCA. To evaluate training and experience 


of 50 applicants yearly. 


--To promptly review 20 complaints per year and provide field 
investigation of those complaints requiring a field check. 


--To provide disciplinary hearings or rule hearings when re- 
quired. 


--To maintain vigilance concerning water wells being dug for 
the public by unlicensed and possibly unqualified contractors. 


--To provide legal interpretations of exceptions under the law. 


--To issue permits under section 37-43-103, MCA, and enforce 
this section with inspections. 


--To provide information to the public, licensees, and appli- 
cants as required. 


--To hold five board meetings per year. 


--To seek public participation in the board deliberations as 
required or requested. 


--To provide a field investigation of each licensee at least once 
a year. 


--To revise the examination at least once every two years. 
--To update "recommended standards for preparation of water 
well specifications." 


BOARD FUNCTIONS 
Licensing 
An applicant must meet specific qualifications to receive the 
license granted by the board. The following requirements are 
necessary for a license: 
--Completion of a one-year apprenticeship under the supervision 
of a licensed water well contractor. 
--Passage of a written examination. 


--Submittal of a $1,000 surety bond or equivalent thereof. 


Water well contractors must renew their licenses prior to 
July 1 of each year. The following illustration indicates the number 


of new and renewed licenses. 


LICENSING STATISTICS 


Fiscal Year New Renewed Total Licensees 
1980-81 16 237 253 
1979-80 25 220 245 
1978-79 38 207 245 
1977-78 17 179 196 
1976-77 13 180 193 
1975-76 14 187 201 


Source: Compiled by the Office of the Legislative Auditor 


Illustration 3 


Examinations 
Examination of an applicant for a water well contractor's 


license is statutorily required. The examination can be taken any 


work day in Helena. The present examination is a written test 
consisting of 50 questions. Questions are essay, matching, and 
multiple choice. The examination tests for: 

--Knowledge of groundwater laws of this state and sanitary 
standards for water well drilling and construction of water 
wells. 

--Knowledge of types of water well construction. 

--Knowledge of types of drilling tools and their uses. 

~-Knowledge of underground geology in its relation to well 
construction. 

The questions cover rotary and the cable tool types of drilling. 
An applicant must have a grade of at least 75 percent to qualify 
for a license. Unsuccessful examinees must wait six months and 
pay another $100 application fee before they may attempt the 


examination again. 


NUMBER OF APPLICANTS ATTEMPTING EXAMINATIONS 


Fiscal Year Taken Passed Percent 
1980-81 29 17 59% 
1979-80 22 14 64% 
1978-79 52. 43 83% 
1977-78 34 19 56% 
1976-77 19 3} 68% 
1975-76 25 19 76% 


Source: Compiled by the Office of the Legislative Auditor 


Illustration 4 


Disciplinary Actions 


The board may revoke a license, suspend a license for up to 
one year, reprimand or censure a licensee, or take any other action 


in disciplining a licensee that the board considers proper. The 


board must specify both the grounds for specific disciplinary 
action and the procedure for each action. Any disciplinary action 
by the board must be conducted as a contested case hearing under 
the provisions of the Administrative Procedure Act. Grounds for 


suspension or revocation include: 


--Violation of the bond requirement. 

--The practice of fraud or deceit in obtaining a license. 

--Gross negligence. 

--I|ncompetence. 

--Conviction of a felony. 

--Violation of the requirements of the Water Well Contractors 

Law. 

The board has revoked one license through formal hearing in 
the past six years. The revocation was due to multiple complaints 
by consumers about a contractor's well construction practices. 

Anyone wishing to file a complaint against a water well con- 
tractor must sign a written complaint specifying the charges against 
the licensee. The burden of proof is on the complainant and by 
law the complainant must appear in person before the board. A 
unanimous vote of the board is required in order to revoke or 
suspend a license. 

The following chart illustrates the number and type of com- 
plaints received by the board in the last six years. All the com- 
plaints have been filed by consumers. "No action necessary" 
means the board decided the complaint did not merit formal action 


or it believed the complaint was out of its jurisdiction, i.e., any 


10 


complaints concerning financial transactions are not pursued by the 
board. The asterisk in the illustration denotes that there have 
been multiple complaints against individual contractors, which have 
required only a single resolution; therefore, the number of com- 


plaints does not equal the number of resolutions. 
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SUMMARY OF COMPLAINTS 
Fiscal Years 1974-75 through 1980-81 


Nature of Complaint Total Number How Resolved 
Improper Construction 25* - Board revoked license 


2 
1 - Did not renew license 
4 - Case closed with letter 
1 - Problem corrected 
1 - Waiting information 
8 - No action necessary 


Dry Well 12* 1 - Board revoked license 

1 - Did not renew license 

2 - Case closed with letter 

3 - Waiting information 

4 - No action necessary 
Inaccurate Well Depth 8 1 - Did not renew license 

2 - Case closed with letter 

3 - Problem corrected 

1 - No action necessary 

1 - Complaint dropped 
Unlicensed Contractor 1 1 - Contractor got a license 
Sand in Well 6 1 - Did not renew license 

3 - Case closed with letter 

1 - Waiting information 

1 - No action necessary 
No Well Log 4 1 - Case closed with letter 

1 - Waiting information 

2 - No action necessary 
Malfunctioning Pump 1 1 - Problem corrected 
Falsified Well Log 1 1 - Problem corrected 
Total 58* 3 - Board revoked license 


4 - Did not renew license 
12 - Case closed with letter 
6 - Problem corrected 

6 - Waiting information 
16 - No action necessary 

1 - Complaint dropped 

1 - Contractor got a license 


*Multiple complaints against a driller 


Source: Compiled by the Office of the Legislative Auditor from 
board records. 


Illustration 5 
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Construction Code Enforcement 

The board's rules include construction and material require- 
ments and standards. The rules range from the requirement that 
contractors shall furnish high quality materials, to the sealing and 
grouting of the space between the well casing and drill hole. In 
addition, the rules state that all abandoned wells must be plugged. 
Variances from the construction standards may be granted when 
drilling conditions indicate no detriment to health will be caused by 
the variance. In the last six fiscal years, only one variance has 
been granted by the board. 

Exemptions to Regulation 
According to 37-43-103, MCA, an individual is exempted from 

licensure if: 

--He drills a water well on land which is owned or leased by 
him and is used by him for farming, ranching, or agricultural 
purposes or as his place of abode and who obtains a permit 
from the board, which permit the board shall issue upon 
finding that the drilling is exempt. 

--He performs labor or services for a licensed water well con- 
tractor in connection with the drilling of a water well at the 
direction and under the personal supervision of a licensed 
water well contractor. 

In the last five fiscal years, the board has granted seven 
exemption permits to individuals who they believed qualified under 
the first exemption. 

The second exemption allows a person to accumulate the 


required year's experience which prospective licensees must have 


before they are eligible to take the examination. 
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CHAPTER III 
OTHER REGULATION 
STATE REGULATION 

In Montana, there are two other state agencies with specific 
regulatory powers over individuals drilling water wells. The 
Department of Natural Resources and Conservation and the Depart- 
ment of Health and Environmental Sciences have established rules 
for the preparation, completion, and reporting of wells, both 
public and private. 

The Department of Natural Resources and Conservation (DNRC) 
requires that all persons drilling wells file a well log with the 
department within 60 days after any well is completed. A permit 
to appropriate water must be applied for and received before 
construction can begin on any groundwater well with anticipated 
beneficial use of more than 100 gallons per minute. When a water 
well is completed, a notice of completion must be filled out and 
sent to the department. The well owner must send the notice 
within 60 days after the well is completed. The department, 
following a review, issues and sends a Certificate of Water Right 
to the local county clerk and recorder who records the information 
and forwards the original certificate to the well owner. 

The department requires that wells, both flowing and non- 
flowing, be constructed and maintained as to prevent the waste, 
contamination, or pollution of groundwater through leaky casings, 
pipes, fittings, valves, or pumps, either above the ground or 
below the land surface. Any person who violates or neglects to 


comply with any provision of these rules promulgated by DNRC can 
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be fined up to $250 for each offense. According to a DNRC official, 
the department does not have any inspectors to check for compliance 
with these requirements. 

The Department of Health and Environmental Sciences (DHES) 
requires that every person drilling a water well to furnish water 
for public consumption must keep a complete record of the depth, 
thickness, and character of the different strata. A public well is 
distinguished from a private well by being defined as a water 
supply which serves 10 or more families or 25 or more persons 
daily. This information has to be provided to the department on 
forms prescribed by it. Any person violating any department rule 
is guilty of a misdemeanor and could be fined up to $500, and each 
day a violation of this rule takes place is considered a separate 
offense. A Department of Health official indicated that an attempt 
is made to perform yearly inspections of all public wells by a 
department sanitary engineer. Also, the department has issued 
guidelines and recommended specifications for the construction of 
both public and domestic wells. These specifications are similar to 
the board's required construction standards which all contractors 
must follow. 

The Department of Revenue requires every person who desires 
to perform construction work for the state, county, city, or any 
agency or department thereof in excess of $1,000 to get a public 
contractor's license. To obtain a license, the applicant must 
submit a statement of experience and a complete financial statement. 

There are three classes of licenses issued by the Department 
of Revenue. The holder of a Class A license is entitled to engage 
in the public contracting business without any limitation as to the 
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value of a single public contract project. The holder of this 
license must pay an annual fee of $200. The holder of a Class B 
license is entitled to do public contracting if the contract project 
is in excess of $50,000 and that person must pay an annual license 
fee of $100. A Class C license holder cannot do public contracting 
if the value of a construction project is in excess of $25,000. A 
Class C license costs the licensee $10 annually. In addition to the 
fees enumerated above, each public contractor must pay the state 
an additional license fee of 1 percent of the gross receipts from 
public contracts during the income year for which the license is 
issued. The Department of Revenue requires public contractors to 
file a contractor's return showing public works contracts performed 
during a calendar year. 

Any person acting in the capacity of a public contractor 
without a license is guilty of a misdemeanor and is punishable by a 
fine not to exceed $500 or by imprisonment for a term not to 
exceed 6 months or by both fine and imprisonment. A person 
failing to file a contractor's license return as provided and required 
by the Department of Revenue may be fined not less than $1,000 
or more than $10,000. 

FEDERAL REGULATION 

The Agricultural Stabilization and Conservation Service and 
the Soil Conservation Service of the U.S. Department of Agriculture 
have established construction specifications for water wells. A 
well owner must get the contractor to comply with these specifi- 
cations before that well owner is eligible for a cost-sharing program. 


The program allows a farmer or rancher to have a well developed 
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for which the federal government will pay 75 percent of the costs, 
if it is related to either livestock or irrigation. Both agencies 
require any work being funded by the federal government in 
Montana to be done by licensed water well contractors. This 
requirement varies in other states depending upon how drillers or 
contractors are regulated. 

SELF-REGULATION 

The National and Montana Water Well Drillers Associations 
have some regulatory power, but only over their registered members. 
The Montana association is an affiliate of the national association. 
Presently, 66 of Montana's 253 water well contractors (26 percent 
of the licensees) are members of the Montana association. The 
associations have a code of ethical practice and provide input to 
state licensing boards. The national association also has an examina- 
tion which can be used to test the competency of prospective 
licensees in all states. 

OTHER STATES REGULATION 

At present, water well drillers are licensed in 38 states. The 
form of regulation ranges from strict enforcement of construction 
codes to the minimal requirement of filing a completion report. 
The regulations are administered either by a governing board (13) 
or by a department (25). 

In a review of the intermountain states of Wyoming, Utah, 
Colorado, Idaho, Oregon, and Washington, we found that only 
Wyoming does not require licensing of water well drillers. North 
Dakota, South Dakota, and Washington do not have a supervised 


experience requirement. All the intermountain states have some 
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type of construction code and a requirement to file a completion 
report. The following two illustrations depict the regulation of 


water well drillers in other states in relation to Montana. 


REGULATIONS OF OTHER STATES COMPARED TO MONTANA'S 


Entity Other States Montana 
Licensing Organi- 12 states-Board type Board 
zation structures 


25 states-Department 
type structure 


Housed Within 18 states-Department Department of Commerce 
What Agency of Natural Resources 


6 states-Department 
of Health 


13 states- Independent 
Boards or Department 
of Licensing 


Require a Well 34 states-Require a Well log and notice of 

Log well log or comple- completion and permit* 
tion report to Department of Natural 
10 states-Require a Resources and Department 
notice of intent of Health (if public well) 


Source: Compiled by the Office of the Legislative Auditor. 
Illustration 6 


* Permit to drill required if well will produce over 100 gallons 
per minute. 
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CHAPTER IV 
AREAS FOR LEGISLATIVE CONSIDERATION 
The design and effectiveness of certain aspects of the regula- 
tory process may warrant legislative consideration. The intent of 
the following sections is to briefly discuss these aspects as they 
apply to the Board of Water Well Contractors. 


The areas of consideration are: 


1. Contracts/Disclosure Forms 6. Temporary permits 

2. Enforcement 7. Abandoned wells 

3. Complaints 8. Oath of office 

4. Reciprocity 9. Board membership 

5. Reexamination and 10. Board member compensation 
application fee 11. Standards of conduct 


CONTRACTS/DISCLOSURE FORMS 

In a review of board complaint files we compiled a list of the 
types and numbers of complaints filed by consumers (see IIlustra- 
tion 5). The complaints indicate that there is an area of misunder- 
standing between contractors and consumers on the construction 
and development of water wells. These misunderstandings appear 
to develop because consumers are not aware of the extent of 
responsibility the driller has for the well or the extent of any 
guarantees on the work performed. 

The state-wide use of contracts or disclosure forms by water 
well contractors could help increase public awareness and protec- 
tion and reduce the number of complaints to the board. We noted 
that, although the board established rules on occupational conduct, 
there is no provision either recommending or requiring a driller to 
utilize some type of service contract or price and service disclosure 


form when performing drilling services for customers. 
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The Agricultural Stabilization Conservation Service, as part of 
a cost-sharing program, has drafted general guidelines on what 


might be included in a general service contract or disclosure form: 


--Starting and completion dates; 


--Price for drilling, including time for moving and setting up 
equipment; 


--Method and time of payment; 

--Diameter and thickness of well casing; 

--Procedure for developing the well and cost; 

--Test discharge and draw-down procedure and cost; 

--Price if any changes are made; and 

--Well record, showing an accurate log of material encountered, 
static water level, draw-down, discharge, depth. 

Legislation could be enacted which would require the use of a 
contract or the board could adopt a rule requiring the use of 
disclosure forms by all licensees. Such action should reduce the 
number of complaints and help avoid any future misunderstandings 
between contractors and well owners. 

ENFORCEMENT 

Section 37-43-103, MCA, indicates individuals are exempt from 
licensure if they perform labor or services related to drilling a 
water well under the personal supervision of a licensed water well 
contractor. The board has interpreted personal supervision to 
mean that a licensed water well contractor must be present when 
the drilling rig is in operation. 

In reviewing board minutes and complaint files, it is apparent 


that the board has difficulty in enforcing its interpretation of 
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personal supervision, even though board objectives indicate that 
inspections will be made to avoid such a problem. Board minutes 
and board member interviews indicate unlicensed individuals 
(including apprentices) are drilling without personal supervision. 

In an effort to control the problem of unlicensed individuals 
drilling without personal supervision, the board has attempted to 
license everyone connected with drilling who has over one year 
experience. However, problems of enforcement still remain. To 
alleviate some of these problems three options could be considered. 

In conjunction with a requirement that each water well con- 
tractor use a price disclosure form or contract, as mentioned 
earlier, the board could include a requirement that the contractor 
state who will do the actual construction and whether that indivi- 
dual is a licensed water well contractor. The form or contract 
could also state the requirement of personal supervision, if applic- 
able. This would allow the customer to be aware of not only what 
he is paying for, but also who will be doing the work, and under 
what conditions. 

A second option is to license everyone involved with water 
well drilling and eliminate the supervision exemption and appren- 
ticeship requirement. The examination used by the board has 
questions concerning the operation of the two most common types 
of drilling rigs--cable tool and rotary. If this examination has 
enough questions on the operations of drilling rigs which properly 
test the applicants qualifications, it would not be necessary to 


require a one-year apprenticeship because passing the test would 
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demand that a prospective licensee have the necessary knowledge 
and experience. 

A third option to the enforcement problem is to license just 
contractors, remove the apprenticeship requirement, and revise the 
personal supervision rule so contractors do not have to be present 
while the drilling rig is in operation. In connection with this 
alternative, consideration should be given to developing a statute 
which specifies that the contractor is responsible for all damages 
sustained regardless of who is operating the drilling rig assigned 
to him. 

COMPLAINTS 

Section 37-43-311, MCA, states that any person bringing a 
complaint against a contractor has the burden of proof and must 
appear in person before the board. At the present time, the 
board does not strictly enforce the personal appearance rule. 
This law may place a hardship on persons who have a valid com- 
plaint, but either live a long distance from Helena or cannot afford 
to appear in person, or both. 

This statute does not appear to provide additional protection 
to the public. A review of complaint statutes of other regulatory 
boards in Montana indicates this requirement is unique to the 
Board of Water Well Contractors. Legislation should be sought 
which deletes the requirement for a personal appearance. 
RECIPROCITY 

There are no provisions in the law that provide for reciprocal 


licensing of out-of-state licensees. The law states that a prospective 
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licensee must serve a one year apprenticeship under the direct 
supervision of a licensed water well contractor. 

The board is presently allowing out-of-state licensees to take 
an examination without having a one year apprenticeship although 
they do not have the authority to do so. The board allows pros- 
pective licensees to take an examination if they can prove one 
year's experience or show equivalent licensure from another state. 
If the applicant is licensed in another state where licensing require- 
ments are equal to or greater than those of Montana, the applicant 
must have a letter from the licensing authority stating hcw long he 
held his license and whether he is in good standing in relation to 
complaints or legal claims. If the individual comes from a state 
which does not regulate drillers, the individual must prove 
experience by submitting signed copies of well logs spanning at 
least one year. All applicants are required to take the Montana 
examination regardless of whether they have equivalent licensure 
or one year's experience. The examination has questions which 
pertain to both drilling practices and Montana laws. 

The authority should be provided for in the licensing laws to 
allow the board to establish reciprocity requirements which are 
based on equivalency or experience. Formal provisions could also 
be established that clearly indicate what is required of out-of-state 
contractors to obtain a license in Montana. 

REEXAMINATION AND APPLICATION FEE 

An applicant who fails the water well contractor examination 

must, by law, wait at least six months before being allowed to 


retake the examination. Requiring an individual to wait six months 
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may be unnecessary. If the examinations properly test the ability 
and theoretical knowledge of the applicant, then there is a question 
as to whether or not a six-month waiting period before reexamina- 
tion is necessary. The board should consider allowing the applicant 
to retake an examination after a more appropriate length of time. 
if additional education or practical experience is required, it 
should be up to the applicant to increase his or her knowledge of 
trade practices in order to pass the examination. 

An additional concern related to reexamination is the statutory 
requirement that an applicant must pay the $100 application fee 
every time that person attempts to pass the examination. Requir- 
ing an individual to pay this fee every time may be considered a 
restriction of entry to the water well drilling industry because of 
an excessive application fee. The first application of a prospective 
licensee requires that the administrative assistant set up a file 
with all the proper documents included, verify the information on 
the application and prepare an examination. If the applicant fails 
the examination and wishes to retake it, the administrative assistant 
does not have to spend time preparing a new file or checking on 
information provided by the applicant. 

\f administrative costs of processing examinations dictates that 
a fee must be charged a second time, that fee should be commen- 
surate with the administrative expense. The 1981 Legislature 
recognized the need for commensurate costs and passed a law 
granting most licensing boards the authority to set fees reasonably 
related to costs. If such authority is granted this board, the 
reexamination fee should be established so that it is commensurate 
with the cost of administration. 
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TEMPORARY PERMITS 

Section 37-43-304, MCA, provides, that the board may issue a 
temporary permit to any applicant who possesses adequate qualifi- 
cations and who has applied for a license. This temporary license 
entitles the holder to engage in water well contracting until the 
time of the next examination. However, the board does not issue 
permits because there are no scheduled examinations. 

Board rules state that an examination may be taken on any 
workday, if started before 9 a.m. or 2p.m. This board rule 
suggests that the issuance of a temporary permit or even a statu- 
tory mandate allowing for temporary permits is unnecessary. To 
eliminate the conflict, legislation should be sought to eliminate the 
law allowing temporary permits. 

ABANDONED WELLS 

Rule 8.66.406 of the Administrative Rules of Montana, adopted 
by the Board of Water Well Contractors, requires that all aban- 
doned wells must be sealed by filling the hole with cement grout, 
concrete, puddled clay, or bentonite. The rule does not specify 
who is responsible for sealing the abandoned well. 

All other administrative rules pertaining to the requirements 
of water well contractors are prefaced by the statement "a licensed 
Montana water well contractor shall."' The board should review the 
rule on abandoned wells to establish who is responsible for the 
sealing of wells. 

OATH OF OFFICE 
Section 2-15-1832, MCA, states that members of the board 


shall, upon entering on the duties of their office, take an oath as 
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specified in the Montana Constitution. The oath must be filed in 
the office of the Secretary of State. The Secretary of State's 
records indicate that two board members have taken and filed the 
required oath of office. 

A review of other licensing boards reveal that the submittal 
of an oath of office is unique to the Board of Water Well Contractors. 
The board should either fully comply with mandates of this law or 
seek legislation which would delete the oath of office requirement. 
BOARD MEMBERSHIP 

Public Membership 

The board is made up of five persons, two of whom are 
licensed to practice the trade. In order to facilitate public input 
into board operations, some states have required that regulatory 
boards have public members. Montana's board does not have a 
public member, although it has representatives of state agencies 
involved in water quality. In the past, Montana's Legislative 
Audit Committee has recommended that at least one public member 
be appointed to all regulatory boards. 

Board Member Compensation 

Members of the board receive $20 per day plus travel expenses 
when on board business. Members of most other boards receive 
$25 per day plus travel expenses. A bill requiring uniform compen- 
sation for most regulatory boards was passed by the 1981 Legislature. 
Compensation for board members should be consistent for all regula- 


tory boards. 
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STANDARDS OF CONDUCT 

The board has the authority to suspend or revoke a license 
for incompetency or conviction of a felony. The board has not 
defined incompetency. Without a standard on which to base per- 
formance, regulatory entities have little means of determining what 
is incompetency and what form of penalty to impose. A _ recent 
Idaho Supreme Court decision has raised some doubt regarding the 
authority of the Idaho nursing board to take disciplinary action 
against a licensee when the action is based solely on the board's 
arbitrary determination of what is unprofessional conduct or incompe- 
tency. Standards of practice should provide specific information 
necessary to determine what constitutes unprofessional conduct. 
The standards adopted by the board should be included in the 
established rules of the board within the Administrative Rules of 
Montana (ARM). 

Montana's water well law also provides for the revocation or 
suspension of a water well contractor's license for the conviction of 
any felony. In contrast, section 37-1-203, MCA, states that no 
person may be refused a license simply on the basis of a criminal 
conviction. Only the conviction of a crime directly related to the 
licensed activity can serve as the basis for such a refusal. Arti- 
cle Il, Section 28 of the Montana Constitution provides that a 
person will have full rights restored after the termination of state 
supervision for any offense against the state. These two laws and 
the constitutional provision are inconsistent. The water well law 


could be amended to remove the inconsistency. 
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